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1607.S RaiD loads: Rain loads utilized in the combination of
loads specified in Section 1613.0 shaU be calculated in :accord
ance with Seclion 8 of ASCE i lisled in Chapcer 35. For roofs
with a slope less than one·fourth unit venica1 in 12 uniu hon
ZOIUa! (I;.; 12), the desisn eaJeulations shaU include veritlca&ion
of the prevention of pondlnll IIlSlabilily in accordance with
Section 8.4 of ASCE 7 listed in C~ptet 35. Roofa with provi
,ion. for oontrOlled draim&,c "hall be desi;ned in accordance
with Section 8..5 of ASCE 7 li.'ted In Chapter 35.

1607.6 Sp«fal purpose root's: Where o~upied for incidental
promenade purposes. roofs shall be dcsillned for a miRimuJn Jiv~

10M of 60 J)t'f (2873 Pa) and 100 paf (41&8 Pa.) where de.igncd
for roo! gardens or assembly or c:ducationa! occupancies.

1607.6.1 Landscaped rools: Where roof, aft to be land
suped. the uniform d~ian liv, Joati in the landscaped a~a

shall be 20 ps! (958 P3). The weighl of the landscapin~

materi:lls shall be con"idc:red as d~4d loud and Shall be com
puted on the basis of ~..turlltion of lhe soil.

1607.6.2 FabricaWni. and canopies: Where awnings and
canopies are c:overed with llubrlc material. ~uc:h awniDgs and
canopies shall be dai~ncd for a unifonn /illt load of .s psf
(J168 Pa) lL" well :as (or snow (ODds and wu,J loads liS

specified in Sections 1608.0 and 1609.0.

1607.6.3Special purpose roo"': Roofs to be utilized (or OI:her
special purpclses shall be designed for ~ppropriatC load.!. or
as otherwise I.pproved.

SlCnON 180'.D SNOW LOADS

1-'1 General: Dest~ snow 10fIIb !'btU be determined in
~l»1CC with thiS Oft. or shih comply with Section 7 u(
ASC7listed In dlapter 3'. but the desis" roof load shaJl not
be less d'lan thar determined by Section 1607.0.

1'0.1De1lnldcms: The foHoWlO' wOlds and terms 5hall. for1he
purposes of this ~ection and ar. useo elsewhere jnthis code. h.we
the mcanins'lhown herein.

GretIlhouse
Continuously hnted ateahouse: A production or retail
peenbouse with I camandy maintained interior temperature
ofSO degreet F. (10desrces C.) or moredurin. winter months.
Such pMouse shall also have a malntlnanee attendant on
duty at aU tima or An adequate temperatllft Diann sysrem to
provide wamin. ill lhe eve.,t of a hatin. system failure.
Additionally. the pnhOUll8 roof matenal shell have a cher
mal rcIiatance (R) letl than 2.0.
Produdfon veahC1UleI Acreenhowtc occupied for &rOWing
larce Ilumbers of nowen and plaftrs on a production basis or
far reMatch. without publiC' ace...
R.etaillreenhouse: Acreenhuuscoccupied for arowina larse
n\Ul\bcrs of flowcn and planll and havillll ,cDcral public
acces." for the purposes of viewinland purchasinl the varioUA
products. Included In this carepy are greenhouses occupied
ror edUCalional purposes.

1~1.3 Grouad .DOW 1oIds: Ground ,now ItHUb to be utilized
in dderminina the desi.n~ lotUlz for roofs are &ivcn in
Fieurcs ]608.3(1). 1608.3(2) anc1 1608.3(3) for the contlauous
United Stares. 112 SOme areu the amoant of local \'arialion in

snow load.! is SO extreme as to prec:lu«k meanin.M mawml.
Such areas are noc Zotled in thcae ncurcs but are shoWIl in b1Ic:k.
112 ocher areas. the snow load %ODeS ;ue munincfuJ. but tbe
mapped values are nOI intended to be utilizod for cenain '1lC)oo
araphic ,eames. suau hips country. within these ZODe•• S*b
areas ara .haded in as a waminl that the zoned value for thote
areas applies only to nonnaJ leninls. Qraund snow IOIIds ror
shaded.arcu in hilb.country and those areas shown in black ,hall
be dete:rmined by the local jurisdiction requiremenu.

16O&4I'1ai-roo(aad lowos.lope snow loacb: The snow ItXI/i on
unobstructed tlac roofs and roofs having a slope of 30 dcCtea
(0.2 rwi) or leu (PJ shall be calculated in pound." per square tOOt
\lstn. the foUowing formula:

p/ = ClIP,

Snow eltposure factor detennincd from Tlible 1608.4.
Snow lotUi Importance factor determined from Table
1609.S.
Ground :mow lntJd expressed in pounds per square foot,
determined from Fi;ures 1608.3(1). 1608.3(2) or
J608.3(3).

Excepdon: The flatoroof snow (OQd on condnuously healed
greenhouses sholl be calculated utilizing the fonowina Cllro

mula

p/ =C,,,c,IP,
where the thermal factor for greenhouses (C,,) .0.83.

TI*,....
SNOW OPOIURE FACTOR (C,)

Roo1lloeattd in generaltf open temin elCllndlno 08
ont-haI1 mit or more 'rom the structure .
Stnx:tures located In dellSllY forated or sheltered areas 0.1
AU other strUCUns 0.7

l-..s51.... rootsnow Ioacb: Snow {00th actina on al1opia,
surface shall be considered to let on the horizontal projection of
tbat surface. The sloped roof snow 10Gd (PJ oa roofs ha",nll
III. peMertbaD 30degms (0.52 rad) shall becalcuJated usinl
lbe following formula:

P, • e,P/

'oVhcr£:
P, • Flas-roof snow load e.xpreaed in pounds per ..,...

foot.

ne roof slope factor (C) is delcrminecl by the tolJO'NinS fell
mula:

whereaisthulopeoftberoofexpresled in decrees.

EueptlOllI The roof slope lactor (e,) for contiD.oully
heated an:enhoUM1 is determined by the follow ins formula:

C 1
(a-IS)

, - - 50S
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IB Dockcc No. 95·59
DA91-S71
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PEllIIONIlOKRECONSIDDAnON

o.a....ofthe 396 municipal gova 'Ui_tl ofPlo. lhe FloridaLeIpe ofCiIies
I1IIpeldJDypetirlona the CommiuiOD to racouidIr dIIt pordoIl ofits rule IIdopced by
order__ (pCC 96-78), released March 11, 1996. as woulcl put Ja doubt die vddi&y
ad~ ofmunicipal build;". codes requiring that axtaior antenru be safety
~ aDd maintained.

Ia~ we are very consciaIJ, oftbe meam damap inflicted on suucturellDd
ob]ecca. such u antermae DlOUDted 011 roo& IDd WIlls ofbllil.dinp lAd antennae iDstaIled
011 the ground in populated areas. as evidenr«f in ItonnIJib Hurricanes ADdtew (1992),
Brill 8Dd Opal (both 1995).

Muaicipal building eocIes in Florida have beIIl reviIIcl to meet this demoDlUlred daDpI'to
diepublic'. safety. It serves no busm.. for" 396 cides to came to W.....pol1 to
deIaId tbIir building codes. For the ComnriIIioIl to impoM ·1dditioaaI burdeas OIl the
cilia' eaf'cm:ement oftbeir codea in ttU era ofDIIIlicipel tical stri'P"CYis plaiDIy
coatraIy to the public iDterest in the sdIty oipenoas aDd ptupeaty.
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(b) A bay window which i3 not more than ten feet wide may extend three feet into
a required front or rear yard.

(C) Unenclosed porches. terraces, balconies and decks may extend five feet into a
required front yard. five feet into a required side yard. and 12 feet into a required rear
yard. "Unenclosed" shall mean no side enclosure. other than railings, that is more
than 18 inches in height. exclusive of' screens.

td) The ordina.."Y projections of chimneys and flues may extend into a required
yard.

(e) Mechanical or HVAC equipment may be located in a required side or rear
yard. but on COTner lata shall not project beyond the required side yard an the street
side of the corner lot.

to The front. aide and rear yard requirements of this chapter shall not apply to
any neceuary retaining wall or required screening fence.
(Ord. No. 882, 10-10-91)

Sec. 21·808. Street trontaRe for lots.

Every building that is erected shall be located on a lot having its principal frontage
on a public street; on a private street which existed prior to January 1. 1966, and
which haa been reeorded in the clerk's otru:e of the circuit cow't of the city and the
County of Jamee City; or on a private !ltreet which is shown on a subdivision plat or
a planntd development plan which bas been duly approved by the city and which haa
'been recorded in the aforesaid clerk's office.
(Ord. No. 862, 10-10-91)

Sec. 21·609. SatelUte diahes and antennae.

la) Sa.tellite dishes.

(ll In residential zoning districts, satellite dishes shall be allowed as follows:

a. Satellite dishe. with a diameter of 18 inches or le8s shall be permitted by
rii'ht, and I!Ihall be limited to being located in side or rear yard areas. or
attached to the side or rear wall of a building, or to the roof of a bulldins
facing the side or Tear yard. No such satellite dish shall be located in a
front yard area or attached to the front wall OT roof ofa building facing the
front yard. or located in a side yard on the street side of a corner lot or
attached to the side wallar Toof of a building facinl the street side of a
corner lot. In no event shall that satellite diah be viaible from the Colonial
Williamsburg historic area CW

b. Satellite dishea with a diameter of more than 18 inch•• shall be permitted
u a special exception reqUiring approval of the board of zonina appeals in
accordance with section 21·97m. In its consideration of such applications,
the board may impoae such conditions as it deems necessary to protect the

BlIpp. Nu. 6 1705
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public health, safety and general welfare and to protect the character oi
adjacent properties and those imm~diately across the street, and partic·
ularly the character of the Colonial Williamsbufa historic area. CW, In no
event shall a satellite dish be visible from the Colonial Williamsburg
historic area. CWo No satellite dish shall exceed ten feet in diameter. A
satellite dilSh shall be locateu at ground level and only in a rear yard. The
bottom of a satellite dish shall be no higher than two feet above the
adjacent natural grade, and the top of t\ satellite dish shaH be no higher
than 12 feet above the adjacent natural grade. The satellite dish shall be
,et back at least three ft)et from any side property line and five feet f~·om

any rear property Hne, and on corner lots "hall not project beyond the
required side yard on the street side of the comer lot. All satellite dishes
shall be of a subdued coler to blend with the landscape. Satellite dishes
shall be screened from view from adjacent properties by new or existing
plant material, obscuring fence or buildings on all aides except the side
oriented to the line of reception. The color of the satellite dish and the type
of screenini shall be approved by the board of zoning appeals.

c. Satellite dishes located in the Architectural Preservation Al' and Cor·
ridor Protection CP Distrieta shall be approved by the architectural re
view board, in accordance with article IX. if they are visible from a public
sueet.

(21 In any nonresidential loning district, satellite dishes shall be allowed as
(ollows:

a. Satellite dishes with a diameter or18 inches or leiS shall be permitted by
right, and shall be limited to being located. in side or rear yard areas, or
attached to the side or fear wall of a building, or to the roof of a building
fac:mg the side or rear yard. or located on top of a flat·roofed building. No
such satellite dish shall be located in a front yard area or attached to the
front wall or roof of a building facing the (ront yard. or located in a side
yard on the Iltreet side of a comer lot or attached to the side wall or roof
of a buiidini facing the street side of a corner lot. In no event shall the
satellite dish be visible from the Colonial Williamsburr historic area CWo

b. Satellite dish•• with a diameter of more than 18 inches shall be located
only at grou nd level in a rear yard or on top of a flat-roofed building, and
shall nat exceed 12 feet in diameter.

1. If located a ground level. the satellite dish shall meet all require
menta, other than sue. listed in section 21.609(a)(1), and must be ap.
pl'oved as a special exception by the board of zanin, appeals. in ac
cordance with section 21.97(0.

2. IfJocated on top of a flat.roofed building. the satellite dish shall be set
back from the edge of the ruof u distance equal to at least two times
the heillht of the satellite dish. The top of the satellite dish shall be no

SuPp. No. 6 1706
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higher that 12 feet above the roof. The satellite dish shall be screened
Iln all sides except the side oriented to the line of reception by an
element althe building or by a separate, perml:1nently installed screen
hannonizing v.rith the building in material. color, siu and shape.
Screeni.ng shall be approved by the architectural review board when
required by Article IX, Architectural Review.

c. Satellite dishes located in the Architectural Preservation AP and Cor'
ridor Protection CP Districts shall be approved by the architectural
review board in accordance with article IX. if they are visible from a.
public street.

(3) [f a useable satellite signal ClU\not be obtained by locating or sizing a dish
antenna in accordance witb the above-listed criteria, an application for a
special exception may be made to the board of loning appeals. The board of
zuning appeals may authorize an exception to the placement and/or size lim·
itations in order to provide fot' the reception of a useable signal. In its con
sideration of such applications, the board may impose such conditions as it
deems necessary to protect the public health, safety and general welfare and
to protect the character of adjacent properties and those immediately across
the street, and particularly the character of the Colonial Williamsburs his
toric area CWo In no event shall a satellite dish be visible (ram the Colonial
WUlil:1msburg historic area CW.

(4) No letterinK or advertising messages shall be painted on or attached to any
satellite dish greater than 18 incites in diameter.

(b) Anten.nae.

(1) Radio and television antennae for home use. when attached to the main
building, shall be exempt from height requirements of this chapter.

121 'rowers supporting radio and television antennae shall not exceed the height
allowed for accessory buildings in the loning district in which they are lo·
cated. The board of zoning appeals may approve, as a special exception in
accordance with section 21-97(0. an increase in the height of the t.ower up to
the maximum height allowed for main structures in the zoning district ill
which it is located. In no event shall the tower be visible from the Colonial
Williamsburg hiltoric area CW.

lOrd. No. 862, 10-10-91; Ord. No. 3-95, 3.9.95)

Sec. 21·810. 8ereening requirements.
(a) Mfchanical equipment.

(l) Gro~nd- and roof-mounted eqUipment shall be screened from view Crom a
public street or other public place, from adjacent lots in a residential district,
and from an adjacent lot containing a residential use by one or more of the
roHowing: '

a. An element of the building;

Supp. No.6 1707
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CITY 0 F
WILLIAMSBURG
M£MOR.ANDUM

Mayor and City Council

January 6, 1995

SuBJECT: Ordinance '3-95: 18 inch Satellite Dishes

Competition in the telecommunications sector (cable, telephone, satellite communications,
etc.) is one key to future service improvemems at a fair price. The city needs to look at its
regulations with eye toward removing impediments to the functioning of the
telecommunications marketplace.

A letter received from James W. Bateman. Sr., a member of the City's Cable Advisory
Committee. (attached) suggesting that me City rethink how its restrictions on small satellite
dishes, fits into this pro-competition approach.

The ",Ding Ordinance now rt:\l\lire~ UmL any sab:llite dish in residential districts be approved
by the Board of Zoning Appeals. The attached ordinance would modify this restriction and
allow 18 incb dishes or less by riw in side and rear yards, or atcaehed to the side or rear
of the building, provided that they are not visible from the street. In non-residential districts.
18 inch dishes would also be allOWed by fight in side and fear yards and on flat roofs.
provided that they are not visible from the street. Allowing these smaU dishes by right
would make the option of r~ceiving direct broadcast satellite television in lieu of cable more
viable.

Staff contact: Reed Nester

Recommendation: That City Council refer the alt2Ched ordinance to the Planning
Commission for review i.ind reconuncndation. Since the attached ordinance is an amendment
(0 the Zoning Ordinance, public hearings will be required by Planning Commission and City
Cuuncil.

9;:1~i;:;'
Jackson C. Tuttle
City Manager
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TO: ~{oyor and City Coundl

DATE: February 27. 1995

SUBJECT: PCR #Ul-95
Amendment of the Zoning Ordimmce by the revisiun of Sec. 21-609($,),
Satellite Oi!lihes imd Antennne, to allow sat.t'liite dishes with a diameter of
18 inches or less hy right.

City Counc.:il. at its Janmu'y 12th l1lt:eting. referred 10 Planning. COll1mi.ssion for review and
recommendation a proposal fO amend the City's Zoning Ordinance by revising the satellite
dish regulaticns (Sec. 21-609(a)] to nllow dishes with a diameter 01" 18" or less hy right. The
pres~n[ regulations require Board of Zoning Appeals approval in residential districts, with
It maximum Sl2.e of ten feel.

Th~ Commission has modified the ~ugge~ted ordinance as forwcltded hy City Council:
L.1nguage has been added [0 sllhsectil,ln~ (a)( 1)~\. and (a)(2)a. al1owin~ sareUite dishes to be
located on the roof l)f a building facing a side or rear yard; and provisiuns havt! been added
a~ subsections (u)( I)e. and (a)(2)c. Iluling that satellite dishes loCt1ted in [ht! Architectural
Preservatiun (AP) llnd Corridor Pro~clion (CP) districts. and visible from a public street,
must be ;\pprovt:d hy tht: Architectural Revi~w Rl)ard. If a sarelliLe dish in the AP or CP
district is nol visible fmm a public stre~t, ARB approval is nut required. If a satellite dish
is not located in the All or cr district. and the di~h is located in accordance with subsections
(a)(1):\. and (a)(2)a.. ir can he visihl~ from a public slreet.

PLAN~'L'lG CO~'IMlSSION n~CO~1ENDAnON

The Planning Cl'lmmiss.iOIl h~ld a puhlic hearing lin these changes on February 15th. and no
one spoke at the puhlic he;uing dther for or agajn~[ the changes. The Commission
unanimollsly recol1lm~nded to City Council thal the Zoning Ordinance be antended to aUow
satellite dishes of f,:e" diami:!ter or less hy right. in aCCnrdilJlCe with the ilttached ordinance.

Reed T. Nester
Planning O~ctor



CITY OF DALLAS

April 12, 1996

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Petition for Reconsideration

OOCKtT Fil1 COP~ ORlGlNAL

In the Matter of Preemption of Local Zonina ReaulatioD of Satellite Earth
Stations. IB Docket 'Jo. 95·59, DA 91-577, 45-D5S-MSC-93

Dear Sir or Madam:

Enclosed herewith please find an original and twelve copies of the Local
Communities' Petition for Reconsideration in the above referenced matter. Please
file stamp one copy and return to the undersigned in the enclosed envelope.
Should you have any questions, I may be contacted at (214) 670-3478.

Sincerely,

C:e.-=: C ~-
Scott Carlson
Assistant City Attorney
City of Dallas

On behalf of the Local Communities

Enclosure

(2t lt, .
.. ,~:~rJCC._ -

," \r-
" ' _ l~~ ---
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Petition for Reconsideration

submitted by

the Cities of Dallas, Texas; Arlington, Texas; Austin, Texas;
Fort Worth, Texas; Knoxville, Tennessee,
the National Association of Counties and
the United States Conference of Mayors

for reconsideration of the rule adopted
at 27 C.ER. § 25.104 (a) through (e)



Summary

The Local Communities, composed of organizations representing local

governments nationally and local governments in Texas and Tennessee,

request that the adopted rule be reconsidered in light of Congressional

instruction in the Telecommunications Act of 1996 ("the Act"), recent

Supreme Court decisions curtailing the exercise of Commerce Clause power

and the traditional udicial deference which is given to local health and safety

regulations.

The Local (ommunities assert that the rule as developed is more

expansive than intended by Congress The adopted rule covers services

which are expli< itly excluded from the rulemaking authority. The

Commission should defer to the clear expression of Congressional will and

intent and limit the application of the rule to those services intended by

Congress. Cong 'ess, in the most sweeping pronouncement on

telecommunicatiol1';; in a half a century, delineated those services which it

considered approp'iate for rulemaking. Many potential reasons exist for the

apparent restraint shown by Congress but the one certainty is that a much

more limited rule IVas envisioned by Congress.

The Local CHnmunities contend that the adopted rule does not reflect

the Congressional v directed standard Congress indicated a standard of

impairment shouU apply. The rule i1dopted by the Commission simply

presumes all State and local government regulations affect the installation of

satellite dishes. There is no actual finding of impairment by a particular local



government regula tion.

The Local Communities contend that the adopted rule exceeds recently

expressed limitations on federal regulatory authority. The Supreme Court

recently curtailed the exercise of Commerce Clause power in areas reserved

for the exercise of traditional local police power. The Court noted that the

regulated activity must IIsubstantially affect" interstate commerce. While the

record is replete with alleged instances and allegations of abuse, in reality,

compared to the existing number of subscribers and the exponential growth

and forecasts for tht, industry, the regulated activity, local zoning and other

codes, do not substantially affect interstate commerce. The Commission has

substituted its judgment for that of the state and local government officials in

health and safety matters, traditional areas of local police power and judicial

deference, and precluded enforcement of such regulations absent

Commission approved.

Finally, a per se presumption of invalidity of local ordinances turns the

traditional judicial deference which state and local government health and

safety regulations enjoy on its head. It is contrary to federalism principles and

the review standards which the Commission's own rules enjoy.
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Before the
FEDERAL COMMUNICAnONS COMMISSION

WASHINGTON, D. C.

In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Sfations

)
)
) IB Docket No. 95-59
) DA 91-577
) 45-OS5-MSC-93
)

Petition for Reconsideration

The City of Dallas, Texas by its attorneys and the Cities of Arlington,

Texas; Austin, TeHs; Fort Worth, Texas and Knoxville, Tennessee and the

United States Confl>rence of Mayors and the National Association of Counties

with their conSt'nt (herein referred to collectively as the "Local

Communities") he"'eby file this Petition for Reconsideration pursuant to 47

C.F.R. § 1.429 ane requests reconsideration of the adopted rule related to

preemption of State and local government satellite earth station regulations

found at 47 C.F.R § 25.104 (a)-(e), adopted February 29, 1996 pursuant to

Report and Order ,lOd Further Notice of £roposed Rulemaking. IB Docket No.

95-59, DA 91-577 45-DSS-MSC-93 (ilNPRM") and in support thereof would

show the followin~~:

I.

The Adopted Commission Rule Should be Revised to Reflect Congressional
Intent Expressed in Section 207 and the Legislative History

A. Congress Directed a Much More Limited Rule Than the One Adopted
by the Commission

1



The rule adt )pted by the Federal Communications Commission ("the

Commission") dot'o; not reflect Congressional intention expressed in the

Telecommunicatiolls Act of 1996 ("the Act). 1 With passage of the Act,

Congress directed the Commission to promulgate regulations addressing

State and local reg\tlations which "impair a viewer's ability to receive video

programming servi:es through devices designed for over-the-air reception of

television broadcas r signals, multichannel, multipoint distribution service, or

direct broadcast sa teHite services."2 The adopted rule is much broader and

more expansive than Section 207 of the Act authorized or Congress intended.

This rule should be altered to match Congressional directives.

The Act represents the most sweeping legislative pronouncement on

telecommunication:-. in nearly half a century. Section 207 represents the only

instructions to the Commission to promulgate regulations addressing state

and local regulatk ns related to over-the-a lr reception devices. The statute

and legislative history are void of any other authority or intention to cover

services other than the ones enumerated in the statute or legislative history.

Nothing in the A -.:t addresses any authority the Commission may have

Pub. L. No. 104-I[)4. 110 Stat. 56 (1996).

2 Section 207 of the Act.

2



possessed prior to the Act to preempt local zoning regulations3; however,

Congress very spe"ifically identified the relevant services for Commission's

rulemaking authority., Report language indicates that the rulemaking

authority is limitec to "zoning laws, regulations... contrary to this Section."4

This reference to "this Section" addresses the listed services which Congress

intends for the Con Imission to impact.

The adopted rule expands well beyond the services included within

the Section 207 rUlemaking directive to include services Congress did not

want included. Th~ adopted Commission rule covers transmission antennas,

C-band antennas ard lower power direct broadcast satellite services.s C-band

services were nol part of the Commission's mandate.6 Among direct

broadcast satellite services, only higher power direct broadcast satellite

services were contemplated by Congress in the Section 207 authority delegated

to the Commission -: Congress did not include lower power direct broadcast

satellite services i.r Fixed Satellite Service ("FSS") within its regulatory

NPRM 'I 16. Set' also. NPRM 91 60. 6\ where the Commission makes a similar
assertion of auth<'rity with regard to VSAT. C-band and lower power DBS service
providers.

House Commerce Committee Report. H. Rep. 104-204 at 124 ("the Report").

"lPRM 1 \(1.

6 House Commerce Committee Report. H. Rep. at 124 ("the Report"). "Thus. this
section does not prevent the enforcement of Sate or local statutes and regulations. or
State or local legal requirements or restril'tive covenants or encumbrances that limit the
use and placement ()f C-band satellite dishes ..

7 H. Rep. 104-204 ;:[ 124.
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directions to the Commission. Finally, the text of Section 207 itself is directed

to " ... regulations which impair reception." The provision does not target

"reception and transmission."

The Commission notes that Congress did not expressly preclude the

Commission from ,·nforcing its preemption rule to services other than DBS.8

On the other hand, Congress has expressed no affirmative authority to cover

services other than DBS. The Local Communities contend that Congress, by

including the words "contrary to this Section" in the Report, intended to

limit the Commissi'm to regulations which addressed the delineated services.

An approa'h more aligned with Congressional intent begins with

interpretation of SE-ction 207 in light of Congressional notice of the inception

of rulemaking for the adopted rule. Q As noted, Congress did not include the

additional service ... incorporated by the Commission in its Section 207

directive. Conseql.ently, Congress did not desire the Commission to enact a

broader regulation By implication, in choosing another, more limited and

restricted approacil than the Commission proposed, Congress rejected the

Commission's expensive approach. The only thing that is for certain is that

8 NPRM 1 o[

IJ Preemption of Lll..:al Zoning Regulation of Satellite Earth Stations. 10 F.c.c. Red.
6982 (1995) adopted April 27. 1995. released May 15. 1995 (,"Notice"). The House
Finance and Tele..:ommunications Subcommittee considered H.R. 1555 on May 17.
1995. The HouS(' Commerce Committee considered H.R. 1555 on May 25, 1995.
Substantial reviSIOns of the H.R. 1555 were made between the time the bill was
reported from C.lmmittee and the time the whole House took up the bill. All
represented oppornmities for the House to adopt the Commission approach. It did not.
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Congress spoke in .,ection 207 of regulations directed at certain satellite dish

services and in doing so omitted C-band services, lower power direct

broadcasting servic~s and transmission matters.

The Commission notes that it does not believe that Congress intended

for FS5 to "face regulatory hurdles" not shared by DB5.10 Congress made no

such declaration (r even inference in Section 207 or the Report. To the

contrary, Congress expressed a dear intention to cover only the higher power

DB5. 11 At least l ,ne reason could center on the smaller and less obtrusive

dish. Congress wa', demonstrating a greater restraint and deference for local

regulations in limi-ing its focus to the smaller dishes. Other reasons rest on

finding that no inb-rstate commerce interests are implicated by State and local

regulations coveriI' g F5S services.

The same analysis applies to C-band type services. The Report plainly

expresses that COIl.gress did not intend to include C-band satellite dishes

within its rulem aking instruction to the Commission. 12 The Local

Communities beli·>ve that Congress has spoken clearly on this point and

coverage of C-band satellite dishes should be eliminated from the adopted

rule.

10 NPRM 160.

I J The Repon at 12..... "The Committee notes that the "Direct Broadcast Satellite Service"
is a specitk servi, t" that is limited to higher power DBS satellites.

12 H. Rep.. L04-2o... at 124. "Thus. this Section does not prevent the enforcement of
State or local statutes and regulations. or State or local legal requirements. or restrieti ve
covenants or encumbrances that limit the use and placement oCC-band satellite dishes."
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Finally, Section 207 applies only to restrictions which ".. .impair a

viewer's ability to receive video programming." Again, the Commission's

proposed rule extends beyond the Congressional instruction for at least two

reasons. First, Section 207 is limited to regulations which impair reception.

To the extent the adopted rule targets transmission anteIUlas, it is misguided.

Second, the Commission mandate under Section 207 covers only video

programming. While some VSAT services may have been impacted by local

regulations,13 they are not used to deliver video programming.

The Local (~ommunities disagree with the Commission conclusion

that this language .ioes not address its limited, preeXisting preemption.14 At

the minimum, Cc.ngress has not directed an expansion of the limited,

preexisting preemJtion which the new rule adopts with respect to lower

power direct broa,icast satellite services, C-band services and transmission

matters.

B. Congress Oid Not Mandate The Preemption Rulemaking And
Presumption Approach Based On Satellite Dish Size Adopted By The
Commission

Congress endorsed development of regulations based on impairment,

rather than a prest. mption of invalidity of all local regulations which apply in

p NPRM 161

J4 NPRM If 61. Th~ Commission construes Section 207 as an expression but not the
definitive expres~ion of Congressional will regarding C-band satellite dishes. The
Commission makes similar statements regarding FSS (see NPRM 1 60).
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some manner to satellite dishes.l 3 The Commission, in the adoption of the

presumption apprllach, only presumes impairment. There is no actual

finding of impairmt:>nt for a particular complainant. Similar to the different

services which Congress directed covered and those the Commission has

chosen to cover, the Commission has adopted a different approach to the

standard of regularion than that dictated by the Congress. Yielding to the

delegated authority granted by Congress and the legislative intention of

Congress, the Commission rule should not expand its rule to create a per se

presumption based on size and denial of enforcement.

IL

The Commission's Authority To Intrude Into The Intensely Local
Province Occupied By Local Zoning, Health And Safety Codes Is

Circumscribed By Recent Supreme Court Action

The CommIssion correctly points out its mandate under federal law

and case law upht)lding the exercise of its power in the pursuance of this

mandate,16 Yet, t'le Commission fails to discuss the most recent Commerce

Clause analysis reid ted to State and local issues by the Supreme Court. In lL..5..

y. Lopez17, the Supreme Court struck down the federal gun free school zone

law. Recognizing "hat Lopez is a criminal case and the Commission is dealing

1<; Section 207 of th( A4.:t

I ~ NPRM 91 10 through 14.

17 U,S. v. Lopez. US-. 115 S. Ct. 1624. I~I L. Ed. 2d 626 (1995).
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in the traditional tconomic arena entitled to judicial deference, the Lopez

Court still provide~ lessons which are instructive. For the first time in many

years, the Court Ct rtails the exercise of federal power under the Commerce

Clause. In reaching its decision, the Court noted areas of traditional local

control and feder"alism principles and analyzed the expansive reach

contended by the government. The Court refused to "....convert

congressional a uthority under the Commerce Clause to a general police

power of the sort rdained by the state."18

Although it is possible for federal regulations to preempt state and

local law, the Commission surely can not do what the Congress itself can not

do. The local reguiations at issue in the satellite preemption matters - zoning,

land-use, building and other codes- are just those codes which represent an

exercise of local gl wernment police powers. In essence, the Commission, in

substituting its ju.:tgment for that of the local governments and assuming

these police pOWl' rs, is proceeding upon the path about which the Court

expressed grave misgivings and was unwilling to tread. In this substitution

of judgment, the ( ommission is functioning as both a local zoning board and

a local building oflicial issuing permits

The Lope.t~ Court concluded that the proper test or review of

Congressional regulatory authority requires an analysis of whether the

IR 131 L.Ed. 626. (,43.
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regulated activity 'substantially affects" interstate commerce. II) The Local

Communities que~tion whether the notice of 1000 complaints20 scattered

over the country i:\ a time of exponential growth for the direct broadcast

satellite industry d~monstrates or even suggests that the regulatory activities

represented by 7oning, building and other local government codes

"substantially affects" interstate commerce and justifies the far reaching

approach adopted in the rule. The Commission, noting that its evidence

relates to only a .... mall percentage of local jurisdictions and based on the

record which reflects the complaints cited by industry and bald

generalizations21 finds that a national problem exists.22 Based on this

finding, the Commission adopts the rule at issue which is unprecedented in

its scope and effec While Congress directed the Commission to implement

rulemaking, the L.leal Communities contend that Congress did not have in

mind the expansiv' breadth and scope which the adopted rule embodies. A

rule, which yields to the Congressional mandate and recognizes the primary

functions of local governments, would be much more in accord with the

Lopez decision

The Local ( ommunities note that the direct broadcast satellite business

14 13\ L. Ed.2d 62( 6S<J.

20 NPRM121

21 E.g.NPRM12Iand19.

22 NPRM" 23.
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has grown exponen tially over the last several years. Forecasts of 5.6 million

subscribers betweer 1994 and 2000 were made by Wall Street analysts.23 One

recent publication j)ldicates that there are currently 2.6 million subscribers. 24

At least one direct broadcast satellite programmer enlisted over one million

subscribers in slightly more than a year,25 Other providers exceeded forecasts

for sales in 1994 and upped forecasts for 1995,26 Assuming all complaints

received by the Commission are meritorious, all numbers are accurate, and

the number of subs-:ribers is truly 2.6 million, the complaints amount to .05%

of installations. Ir light of the federalism principles and deference to local

matters announce(' by the Lopez court, the Local Communities question

whether the national interest at stake, as demonstrated by these statistics,

demands the sweeping, dramatic rule adopted by the Commission. Industry

has failed to demonstrate through actual complaints or instances of

overreaching, a pervasive national problem requiring a per se presumption

of preemption of , II local regulations adopted by the Commission. Indeed,

industry represel tatives have stated that problems with local zoning

B Broadcasting and Cable. June 6. 1994 at 55

24 Doug Abrahms. \1a)'ors dish (JUT ohjections TO sateJlire-1V zoning ban. Washington
Times. April l 1'196 at 88.

2.~ Broadcasting anti Cable. November 6. 1995 at 106

2(; HFN. the WeekJ~ Journal for the Home Furnishing \fetwork. November 16. 1995. at
216. The article notes that nearly 600.000 units were sold. Estimates were nearly
400.000. Project ons for 1995 were raised from 1.2 million to 1.5 million.
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currently does not ,·xist. 27 In the absence of such demonstrated evidence of

substantial affects j'lstifying the broad adopted rule, the Commission should

adopt a rule which is more narrowly tailored and address only the services

directed by Congres".

IlL

The Rulemaking Should Not Require Local Governments to
Justify the Inconsequential Impacts of Their Regulations

The Commi"'sion asserts that shifting of the burden of persuasion to

local governments to justify their regulations is really not determinative of

~he outcome of tht rulemaking. 28 Instead, the Commission notes that local

governments have failed to demonstrate how their regulations do not impair

reception, states thilt it is replacing state and Local law, and that state and local

27 Doug Abrahms. Mayors dish out objections to satellite-IV zoning ban, Washington
Times, April 3. 1lJ96. at page B8. A representative of the satellite dish industry. Paul
Bross, editor of Satellite News, states. "The growth of this industry is at a critical
point. Zoning [re~trictionsl are not a problem now. but down the road they couLd be.
[Emphasis added at B12.

28 The Commissior notes in '32 that reversal of the standard of persuasion is not
detenninative. Y~t. it is instructive that the federal courts apply exactly the opposite
standard to health and safety regulations enacted by local governments. E.g.
Pepninaton y. Vistron CO[p.. 876 F.2nd 414 (5th Cir. 1989). "Presumption against
preemption applit's to state or local regulation on matters of health and safety" at 417,
see a/so Hillsbocou&b County y. Automated Medical Laboratories. 471 U.S. 707.
715. 105 S. Ct. 2371. 2376.85 L.Ed.2d 714 (1985). Interstate Iowine Ass'n Inc.
v! City of Cincinnati. 6 FJd. 1154 (6th Cir. 1993) where the court in considering
towing reglliatioil~ which were enacted for safety. minimum levels of service and
consumer protectnn reasons states. "Such ClInc~rns have consistently been regarded as
legitimate. innate Iy local in nature and presumptively valid. even where reeulations
enacted to addres., those concerns have an impact on interstate commerce." at 1163. Su
also Pike v.Bru,c Church. Inc. '1,97 US In 142. t}() S. et. 844. 847. 25 L.Ed.2d
174 (1970)
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governments, under the proper circumstances may appeal or seek a waiver

from the Commis..,ion.29 This approach turns on its head the traditional

judicial deference which State and local government health and safety

regulations have enloyed. The adopted rule is predicated on this disregard for

the traditional deference. A rule which per se presumes the invalidity of a

state or local regt.lation can not at the same time exhibit the traditional

presumption in faY -Jr of those rules.

The CommIssion's adopted rule represents a substantial departure

from the preexistir g Commission rule 30 Formerly, the Commission did not

substitute its judgf\1ent for that of state and local government officials in the

matter of health and safety. The former rule allowed for enforcement. There

was no per se pre'iumption established of all local regulation which touch

satellite dishes of a certain size. The adopted preemption standard represents

a reversal of the s' andard to which the regulations of the Commission itself

are entitled whel1 under review bv i1 court The Local Communities

respectfulIy sugge~ t that the Commission follow established federal and state

judicial precedent n development of it rule which will reflect the traditional

deference which slate and local safety and health regulations have enjoyed in

the federal courts

21j NPRM 132

)0 Notice 1. 4. "We l the Commission] also recognized. however, that zoning regulations
have traditionall~ heen enacted and administered by local authorities pursuant to the
states' police powers. This led us to adopr only a limited preemption of local zoning
restrictions."
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